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PREFACE

There are a number of volumes on the subject of Execution
intended for members of the legal profession but none available
which could be described as a "Practical Guide" for the active
Sheriff’s Officer and his staff.

In 1901, the Sheriffs’ Officers’ Association published the Red
Book, which was a collection of notes on decided cases in
connection with the law of Sheriff. That volume was of
considerable use to Officers and was maintained by means of
paste-in slips issued byv the Association as new cases arose.
However, it became obsolete many years ago and was
discontinued,

The present work is not intended to be a replacement for the Red
Book although some of our material is drawn from that source, We
intend that this, while not a textbook, be an aid to the practising
Officer and to that end contains notes of the Authorities: Some
blank pages are inserted in the text for personal notes and
references (as had the original work), The law is stated as at
December 1987,

As this volume is a guide only, no responsibility is undertaken for
any damages which may arise as a result of following the advice
given. It is for the individual Sheriff’s Officer to ensure that he
conducts himself professionally, diligently, impartially and
correctly at all times.

We are grateful to our friends and associates who have assisted in
the preparation of the book, particularly to Alastair Black, DL,
Malcolm Butler, MA, LL.B, Sylvia Keith, BA and William
C.Podevin.

JAK & WBP J
January 1988
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CHAPTER |: THE OFFICE OF SHERIFF

The Sheriff occupies the earliest secular office in the country
other than the Kingship, being traceable to early Saxon times. By
the 10th century, the power of the Sheriff had grown and he had
become the principal officer of the Crown within his county. He
was responsible for the administration of the criminal law, raising
"hue and cry" if necessary, for the collection of the King's rev-
enue and for the maintenance of the King’s peace. He also had
some judicial functions. He held office only during the King’s
pleasure.

William I (the Conqueror) realised that the institution of the
Shrievalty could be used to balance and subsequently diminish the
great power of the Nobles and Barons and instigated a gradual
transfer of power which left the Sheriff supreme in the Shires and
in control of all the Shire administration. Twice yearly, at Easter
and Michaelmas, each Sheriff was obliged to appear at the Ex-
chequer to account for the taxes raised. The penalty for
latecoming was severe - a fine of £5 for each day represented an
exemplary punishment.

Although by the 13th century a central bureaucracy had been
established, the duties of the Sheriff continued to increase with
the growing sophistication of the civil and judicial administration
in the country. By the end of that century, the Sheriffs had
achieved a position of great power and influence.

Inevitably, there was corruption and misuse of that power. Steps
were taken to reduce the field of influence by removing some
responsibilities to new appointments. The post of High Constable
was created to have care of the Army (but not for the supply of
arms which remained with the Sheriff). In 1557 this authority was
again transferred to the Lord Lieutenant who combined military
duties with judicial as Chief Magistrate.
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In later times, various statutes were passed to limit the Shrieval
power, The tour of office was limited to one year. Often the
Crown had difficulty in finding subjects who were willing to
undertake the arduous and frequently expensive requirements of
the office and found it necessary to make refusal of the office an
offence.

In the 19th century, the Office was restructured and codified
anew in the Sheriffs Acts of 1837 and 1887. The earlier
difficulties the Sheriff had experienced with the Exchequer were
removed and the whole appointment brought up to date. The
Sheriff is still the principal executive officer of the Crown within
his Shrievalty despite a further diminution of his duties in recent
years. He is the Officer charged with the execution of most of the
judgments and orders of the High Court. His responsibility for the
execution of death penalties, when imposed by the Queen's
Justices, was abolished by the Courts Act, 1971 but would be re-
instated should hanging return. He may, in extension of his power,
call the posse comitatus, or power of the Shire, as a last resort in
the defence of his County.

(For further reading, see Mather on Sheriff & Execution Law, 3rd.
Edn, Chapter 1; The Sheriff-The Man and his Office, Irene
Gladwin, Gollancz, 1974.)

APPOINTMENT

By s.3 of the Sheriffs Act, 1887, a Sheriff shall be appointed for
each county to hold office for no more than one year. The
appointee is required "to have sufficient land within his county or
bailiwick to answer the Queen and her people.” "A person who has
been sheriff of a county for a whole year shall not within three
years next ensuing be appointed sheriff of that county unless there
I§ no other person in the county qualified to fill the of fice.” (Ibid.
$.5)

G‘ 7 The Office

It would be impractical to expect that a Sheriff, appointed for one
vear only, could acquire sufficient expertise to be able to
undertake the complex processes involved in the execution of
High Court judgments. He is therefore enjoined by Statute to
appoint an Under Sheriff and sufficient Officers to carry out his
duties. To ensure continuity it is usual for the Sheriff to appoint
an Under Sheriff who is experienced and likewise Officers who
are similarly expert. However, there is no compulsion for the
Sheriff to appoint the Under Sheriff or the Officers of his prede-
Cessor.

By 5.23 of the same Act, the Sheriff shall "within one month after
the notification of his appointment in the London Gazette ........
appoint some fit person to be his Under Sheriff.....".

While it is customary for the Under Sheriff to perform the duties
of the Sheriff, unless the actual presence of the Sheriff is
necessary, the Under Sheriff is only to a certain extent recognised
by the Law. The Law holds the Sheriff responsible for all acts
done or omitted to be done by his Under Sheriff.

Officers and Bailiffs are appointed by the Sheriff. There is no
particular form of appointment, although those appointed are
required to make a declaration (an example is given at the end of
this chapter) that they will not misuse or sell their office (5.26).
The term "bailiff” appears to be interchangeable with that of
Sheriff’s Officer or Serjeant at Mace but a Bajliff or Officer is
not permitted to appoint a deputy.

(Jackson v Hill, 1839 )

A Sheriff’s Officer may not be a minor as the position is one of
responsibility and trust.
(Cuckson v Winter, 1828)

A Sheriff’s Officer may not hold a licence for the sale of
intoxicating liquor. :
(Licensing Act 1964, s.9(1)(a)) »
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The appointment as Sheriff’s Officer is not a contract of service.
The relationship of master and servant does not exist between
Sheriff and Officer.

(In re High Sheriff of Hertfordshire, 1928)

Previously it was common for the Sheriff to seek an indemnity
from his Officer, hence the expression "bound bailiff" tut modern
commercial practices have encouraged the use of professional
indemnity insurance instead. All insurance policies of this type
should include the Sheriff as one of the insured as any action, for
negligence or failure to perform a duty, should be brought against
the Sheriff and not against the Officer.

The need to register under the Consumer Credit Act, 1974 was the
subject of correspondence with the Office of Fair Trading in
March 1976. Their view is:

"that a person appointed to office as Sheriff does not need a
licence under the Consumer Credit Act to carry out the functions
derived from such appointment. Nor do we think anyone assisting
the Sheriff to carry out his functions will require a licence. Nor do
we consider that properly appointed bailiffs require a licence to
deal with matters arising by virtue of their appointment.

People such as auctioneers, removal contractors and so on employed
as agents during the execution of warrants do not, in our view,
require a licence on that account.”

"Special Bailiff" is a term applied to one appointed by a Sheriff at
the particular request of a creditor and whose authority holds good
for the execution of a single and particular warrant alone. This
practice may be used where an execution is of a highly specialised
nature and the Sheriff in such cases is absolved from all
responsibility. Indeed the Sheriff is not required to rule a return
to such a writ,

A simple request from a judgment creditor that a particular
Officer have conduct of a matter is not a request for appointment
as a special bailiff.

(r : The Office

There is no prescribed form of identification or warrant card used
by Sheriff’s Officers or Bailiffs but most counties use a document
which shows the name and bears a photograph of the Officer and
which is signed by the Under Sheriff.

(For further reference, see Sheriff’s Act 1887, Mather, chapter 3
and Halsbury's Laws of England, "Sheriffs & Bailiffs".)

OFFICE STRUCTURE

As the office of the Sheriff has evolved over the centuries there
are local variations as to procedures and office organisation.
Nevertheless, the basic structure is common to all insofar as the
Sheriff has the final responsibility. The Under Sheriff represents
the Sheriff in most day to day activities and the Sheriff’s Officers
duty is that of attending and reporting on the warrants.

In the busier counties, the Officers are normally full time, self
employed, and members of firms which have existed for many
vears. Indeed, some can trace their history for 150 years or more.

In the counties which have less volume of business there can still
be a long history of continuity but the Officers may also practice
in another profession such as auctioneering or estate agency. They
are able to bring the expertise they have gained in those
professions to that gained as Officers. In some smaller Sounties,
the Officer may be a direct employee of the Under Sheriff an

answerable to him as a member of his staff. 7
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Similarly, there are Under Sheriffs whose practices can be traced
back to the latter part of the 18th century; there are Under
Sheriffs who devote most of their time to the work of the
Shrievalty: and there are those who devote most of their time to
their solicitors’ practices.

As a result, the responsibility for reporting and accounting to
execution creditors varies between being entirely that of the
Under Sheriff to being entirely that of the Sheriff’s Officers.

However, whosoever has the duty, the pyramid of responsibility
does not vary. At the head is the Sheriff, to whom all his
appointees are accountable and who may dismiss, at will, Under
Sheriff or Officer or Bailiff without notice and without
compensation. He can insist, on threat of dismissal, on recompense
being made to an aggrieved party.

The advantage of this structure is that any party has access to one
who has responsibility for the actions of an offending official.
Should any complaint be unsatisfied there remains a right of
action against the Sheriff personally.

s ' ' ' The Office

Example of the Declaration to be sworn
by the Sheriff’s Officer

I of

do solemnly and sincerely declare that I will not use or exercise
the Office of Sheriff’s Officer corruptly during the time that 1
shall remain therein neither shall nor will accept receive or take by
any colour means or device whatsoever or consent 1o the taking of
any manner o fee or reward of any person or persons Gefore the
returning of any tales in any Court of Record of the Queen or be-
twixt party & party above such fees as are allowed for the same by
law but will according to my power truly and indifferently with
convenient speed return all such writs touching the same as shall
appertain tv be done by my duty or office during the time I shall
remain n the said of fice.

Signature

Declared before me at

this day of 19

A Justice of the Peace for
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CHAPTER 2: WRITS GENERALLY

Types of Writ.

The Sheriff normally deals with all High Court writs and with
warrants issued under the provisions of the Lands Clauses Acts.
These writs are dealt with more particularly hereafter but are
listed below.

. Writ of fieri facias.

. Writ of Possession & fieri facias.

. Writ of Possession.

. Writ of Delivery.

. Writ of Restitution.

. Writ of Assistance.

. Writ of Ne Exeat Regno.

. Warrant under Compulsory Purchase Order (Lands
Clauses).

Note that this last mentioned is an administrative process and not

a judicial writ.

0o ~1 Ohn B o

Lodgment of Writ.

The writ must be delivered to the Sheriff or Under Sheriff for
execution; it may not be delivered to the Sheriff’s Officer as it is
no part of the latter’s duty to receive writs and the Sheriff is not
liable if the writ is not properly executed.

(Triminger v Keen, 1882)

If the Sheriff is a party to the writ, it must be directed to the
Coroner as the Sheriff may not proceed to levy on his own behalf.
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Life of the Writ.

The writ lasts for one vear only and may be extended or renewed
if it is not completed in that time. The commencement date is the
witness or teste date. To maintain priority the writ must be
renewed before expiry, otherwise priority will be lost.

(Order 46, r.8)

The only exception to this rule concerns a Writ of Assistance
which does not expire by the effluxion of time, usually being
directed to the "Present and Future Sheriffs of ....."

Timing the Writ.

It is obligatory for the Sheriff to record the date and time of
receipt of the writ to establish the priority as against others he
may receive and against others that may be lodged in the County
Court. This is refered to in more detail under the heading
PRIORITY.

Effect of the Writ.

From the time of lodgment of the writ the judgment debtor is
prevented from disposing of his assets, other than for valuable
consideration to a purchaser who does not have knowledge of the
writ,

(Supreme Court Act, 1981 5.138)

The Content of the Writ.

The writ is in several parts. Firstly the title and greeting,

secondly, a resume of the judgment, thirdly, the command as to

what is to be levied or delivered, fourthly, the witness (the Lord

Chancellor or President of the Family Division) and lastly, the
endorsement, showing details of the parties addresses.

(See Order 45.1.7; & Appendix A,

Supreme Court Practice, para. 53 et seq)

10
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Additional instructions may be given by letter attached to the writ
but these do not form part of the writ and may not seek to
increase the amount of any levy.

Certain writs may not permit the levy of charges or costs. These
must be noted with care as to seek those charges from a debtor
would constitute an excessive levy. Likewise any credit given by
an instructing solicitor must be carefully noted for the same
reason.

As the writ is the document from which the Sheriff and thus the
Officer derives the authority to seize or to sell, it is essential that
the original be examined with care to ensure all is correctly stated,
that totals tally, that dates agree and so on. The authority of the
Sheriff is restricted to the Command in the writ.

If, on the face of it, the Order contained in the writ is not clearly
outside the jurisdiction of the Court making it, the Sheriff will be
protected when he acts in obedience of it.

(The Marshalsea, 1613)

Time of Execution

A writ or process may not be executed on any Sunday of the year

unless an Order of the Court is made permitting such execution. A

writ may not be executed on Good Friday nor on Christmas Day.
(Order 65.r.10)

(See also Enforcement of a Judgment;
Atkins Civil Court Forms, Execution and Enforcement.)

11
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THE WARRANT

The Warrant is a translation of the command in the writ addressed
to the Sheriff into a command from the Sheriff to his Officer.
There are minor regional variations but in general the warrant will
set out the following:-

1. To whom the warrant is directed.

9. The title of the action, who is plaintiff and who is

defendant.

3. The date of teste of the writ.

4. The name of the party against whom the writ is to be

enforced.

5. How much is to be levied with brief details of the
division between debt and costs, or what is to be seized
or delivered.

. The interest rates and dates if any.

A caution that the result is to be reported to the Sheriff.

. A summary of the command.

_ An endorsement stating the name and address of the
issuing solicitors.

10. An endorsement stating the address of the debtor.

1. A caution that the goods of an ambassador are exempt

from seizure,

O 00 -1 O

The warrant is sealed by the Sheriff and bears his name and date
of issue. The warrant is thus directed to named Officers and is a
command from the Sheriff of the County to, in the case of a writ
of fi:fa, "make of the goods and chattels” of the debtor the sum
owing, and is also an authority to levy costs and expenses in
accordance with the Sheriff's Scale of Fees.

12
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PRIORITY OF WRITS

Monies received from debtors must be applied to writs in the
strict order of priority established by the actual time and date of
lodgment with the Under Sheriff or the London Deputy, or with
the Registrar.

(Supreme Court Act, 1981, 5.138)

A writ which has been renewed or extended has priority from the
date and time of the original lodgment provided that the renewal
or extension is sought before the expiry of the writ.

(Order 46. r.8)

Judgment Set Aside

A writ which is withdrawn after judgment is set aside and then
re-instated following an appeal, will take as its priority the date
of the original lodgment. However if goods have been sold in the
interim, the later creditor, being the one on whose behalf the sale
took place, will retain the proceeds of the sale.

(Bankers Trust v Galadari, 1986)

Several Writs

If a solicitor acting for several plaintiffs lodges several writs
simultaneously then they may enjoy equal priority. The Sheriff is
not entitled to insist that they be lodged in any specific order and
a return that he had received them simultaneously and levied
under all is good. -
(Ashworth v Earl of Uxbridge, 1842)

If two writs are lodged on different days and no sale has taken
place, the first has priority notwithstanding that the second was
levied first. J
( Hutchinson v Johnson, 1787)

£

“If two writs against the same person are delivered to the Sheriff,

he must execute that first which was delivered, even though both

13
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were delivered on the same day. That is to say, he must apply the
proceeds of sale under them in satisfaction of that writ which was
first delivered to him, for when the Sheriff seizes the goods, they
are, in point of law, in his custody under all the writs which he
then has and when he sells, he does so, in point of law, under all
such writs."

"If the Sheriff, when the second writ is delivered (o him, has
seized goods under the f[irst, he may be said, immediately upon
delivery of the latter writ, to have seized the goods under thal

also.”
(Wells v Croft, 1893)

Fraudulent Judgment

If goods are seized under a fraudulent judgment, the Sheriff is
obliged to sell under a later and genuine writ, provided he has
notice of the fraud.

(Christopherson v Burton, 1848)

Suspended Writs

Where a writ of fi:fa is lodged but the Sheriff is asked to suspend
action, he must levy under a later writ in preference to the earlier.
(Hunt v Hooper, 1844; Kempland v Macauley, 1791;

Crowder v Long, 1828; see also Mather, 3rd Edn. p.81)

County Court

Priority of County Court warrants is established by reference to
the time and date of lodgment or issue of the process. The Sheriff
must record the date and time of lodgment and the Registrar must
do likewise. Both Sheriff and Registrar have an obligation to
declare to the other the date and time of their own writ or
warrant.,
(Supreme Court Act, 1981, 5.138)
(County Court Act, 1984, 5.85)

14
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A County Court warrant forwarded to a "foreign court" takes
priority from the date and time it is received by the Registrar of
the enforcing court.

THE COUNTY COURT & TRANSFER OF WRITS
See also Enforcement of a Judgment, pps 58.59.
Transfer of Warrant

Agreement was reached with the Lord Chancellor’s Department as
to procedures to be foilowed when the County Court Bailiff found
that the Sheriff already held a warrant. The agreement was
reported in Court Business of May 1979. It was agreed that when a
Bailiff endeavouring to execute a warrant, learns that the Sheriff’s
Officer is in possession he should confirm by telephone call to
either the Under Sheriff or to the Officer as soon as possible. The
Bailiff is instructed to return his warrant to the court office who
will in turn contact the Under Sheriff to establish priority. If it is
found that the County Court execution has priority the Bailiff will
take responsibility for proceeding with the levy, otherwise he is to
levy to protect the interests of the creditor and then arrange for
his warrant to be sent to the Under Sheriff for further action.

Attention was drawn to the need to retain copies of all documents
and to ensure that receipt of the warrant was acknowledged by the
Under Sheriff.

Charges
The Officer is not entitled to seek a charge for the execution of a
County Court warrant, nor may he delay the execution of such a

warrant where a writ of fi:fa is being held over while instalments
are paid. 4

15
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Transfer of Judgment

Once a creditor has obtained judgment, he has the option of
enforcing in either the County Court or in the High Court
provided the amount of the judgment is within the limits
permitted by each court.

A County Court judgment for over £2000 may be transferred to
the High Court for enforcement as a writ of fi:fa.

{County Court Act, 1984, 5.106)
(ST 1984 No.1141)

Effect of Transfer

When such a transfer has been effected, execution will proceed as
though the writ followed a High Court judgment: interest is
allowed from the date of transfer and fees are charged under the
Sheriff’s scale. Applications to the Court, affecting and during the
conduct of the warrant, will be made to the High Court, except
for any application to set aside or vary the original judgment,
which will be heard in the County Court.

(Order 45, r.1,39)

16
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CONCURRENT WRITS

"(1) A party entitled to enforce a judgment or order by writ of
fieri facias may issue two or more such wrils, directed to the
sheriffs of different counties, at either the same time or different
times, to enforce that judgment or order, but no more shall be
levied under all those writs together than is authorised to be levied
under one of them.”
"(2) Where a party issues two or more writs of fieri facias directed
to the sheriffs of different counties to enforce the same judgment
he must inform each sheriff of the issue of the other writ or writs.”
(Order 47, r.2)

It is permissable to issue, to different Sheriffs, simultaneous writs
of fi:fa based on one judgment but it is not permissable to issue
several writs of fi:fa to the same Sheriff for the recovery of one

judgment unless a return has been made to the earlier writs.
(Order 47, r.2,2)

The issuing party is obliged to inform each Sheriff of any
concurrent writ. Officers should keep their colleagues in other
counties fully informed as to the conduct of any concurrent writ
as it is essential to avoid levying for an excessive amount.

Restriction on Levy

The reference in the rule to “no more shall be levied” is to ensure
that the debtor does not suffer as a result of simultaneous
executions. The total charges payable by the debtor may not
exceed those which would have been incurred on one writ alone.
If the execution is wholly satisfied in one county, the other writ
must be withdrawn.

17

























































































































































